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G P I N I 0 NI------

Franchise
Scholtz,

These appeals are made pursu~~~t  to section  19055 02’ the
Revenue and Taxation Code from the action of the Franchise Tax
Commissioner in denying the claims of R. C. Johnson and Yarguerite
C, Johnson for refunds of personal income tax, each claim being in
the amount of $812.60, for the year 1939.

The A.qpellants having failed to file income tax returns for
the year 1939, the Commissioner, on or about October 6, 1944,
issued jeopardy assessments against each or them in the amount of
$3,454.93  for that year. On December 14, 1944, Appellants’ repra-
sentative sent to the Commissioner a check in the-amount of
$2~43.80, th e accompanying letter stating, in part, as follows:

(1 . . . I am enclosing herewith on behalf of Rudolph
C. Johnson and ‘his wife, Marguerite Johnson, a
check for $2,443.$O,  the same being a requested
payment on account of 1939 income taxes.”

‘( . . . He /!zr. JohnsonT-states  that he is confident
he does Zot owe the-taxes demanded but appreciates
your courteous consideration and offer to assist
in adjusting the matter so is making the payment
mentioned above at this time.”

On or about September 19, i946
returns for 1939,

Appellants filed income tax
each return shovi;iAg  a liability incl ud ing

interest and penalties of $409.30, and also filed’tha  ciaims f o r
refund which are the subject of this proceeding, Upon the receipt
of the returns the Comznissioner abated the jeopardy assessments.
The Comnii3sioner  has not questioned the fact of overnavment  by
each rippellent but contends tha”
precluiia

L, the pertinent statutory provisions

follows:
thz granting: of the refunds, The provisions are as
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Appeal. of R. C. Johilson_-a
Appeal of Marguerite C. Johnson

?1 Every claim for refund must be in writing
uAd;r’oath  and must state the specific grounds
upon which the claim is founded.” Section 20,
Personal Income Tax Act.

“No credit or refund shall be allowed or made
after four years fro:, the last day prescribed
for filing the return or after one year from
the date of the overpayment, whichever period
expires the later, unless before the expiration
or the period a claim therefor  is filed by the _-- -.--I_-_ _____
taxpayer,. or unless before the expiration of
the period the co,mmissioner  certifies the over-
payment to the State Board of Control for
approval 0f the refunding or the crediting
thereof. ‘? Section 19053, Personal Income Tax
Law,

The .position of the Commissioner must, in our opinion, ba
upheld. The letter of i>ecember  14., 1944, accompanying the
remittance of $2,443.80  clearly cannot be regarded as a claim
for refund inasmuch as it fails to comply with the express rquira-
dments  of Section 30 of the Act that d claim be made under oath and
state the specific grounds upon which it is founded, The claims
filed on or about September 19, 1946, do not meet the statutory
recluirements in that they were not filed within four years from
the last day prescribed for filing the return (i.e., by June 15,
1944, a sixty-day extansiorl having been granted to the Appellants
for the filing of their 1934 rsturns) or within one year from tha
date of the overpuym2nt (i.e., by &comber 14, 1945).

iippellants attempt to bring the claims within the one yea.r
period from the date of overpayment by contending that the payment
of December 14, 1944, should be treatf2d  as a deposit and not a
payment of taxes because, at that time, the amount due was not
known and the returns had not been filed, We do not believe that
the remittance could be so regarded, however, for the Co&zmissioner
had already issued the jeopardy assessments, and the accompanying
letter does not in any way refer to the remittance as a deposit,
but on the other hand describes it as a (I.. . requested payment on
account of i939 income taxes.” The deposit rather than payment
theory was rejected under uircumstqces  similar to those herein
involved in Atlantic Oil Producing Co. v. United States, 35 F.Supp.
766, and Chicago Title Trust, Co. 7 United Sttites, 45. F. Supp.
323. --_ _

Ye are compelled to conclude, accordingly, that claims for
refund of overpayments of tax for
Appellants in co.nplia.nce  w; f

1939 have not been filed by
Ibh the statutory provisions governing

such clains and that the Commissioner was without authority to
grant refunds to them?
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O R D E R-_---
Pursuant to the views expressed in the opinion of the Board

on file in this proceeding, and good cause appearing therefor,

IT IS Ii.%RXBY ORDER.Xij,  AMTJ3GE3 AND DECREED, pursuant to
Section 19060 of the Revenue and Taaation Code, that the action
of Chas. J. UcColgan, Franchise Tax Commissioner, in denying the
claims of R. C. Johnson and Xarguerite C. Johnson f’or refunds of
personal income tax, each claim being in the amount of $S1.2.6C,
for the year 1939 be and the same is hereby sustained.

Done at Oakland, California, this 7th day of January, 1948,
by the State Board of Equalization.

wrrl, c, Bonelli) Chairman
J. 15. Z_,uinn , T.lember
Jerrold. L. Seawell, Kember
George R, Reilly, Member

ATTEST; Dixwell L. Pierce, Secretary
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